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Assembly Fails to Act on Payment Security Bill

Lawmakers in Albany wrapped up their legislative
session on June 7", but despite being passed by the Senate on
May 30" the Assembly failed to act on legislation that would have
provided contractors, subcontractors and suppliers with payment
security on “hybrid” projects. Hybrid projects are defined as
projects built by private developers and with private funds but
located on public land. Contractors, subcontractors and suppliers
do not have lien rights on such projects.

Specifically this legislation, which was drafted by
NESCA and the Empire State Subcontractors Association
(ESSA) and supported by the Associated General Contractors of
NYS, would require that a payment bond or an irrevocable letter
of credit be posted by the private developer on projects costing
more than $250,000, which would provide all parties supplying
labor and/or materials to the project some measure of protection
against non-payment for work performed and/or material
delivered.

In the flurry of activity that defines the end of the
legislative session, of the 805 bills that passed both chambers of
the Legislature this year, more than 60% (489) were passed in the
final week of the session. Unfortunately, the NESCA/ESSA bill
did not make the cut this year, despite having solid support from
the construction industry and no identifiable opposition. It is
likely the ESSA Board of Directors will include this bill as part
of its 2025 legislative program and take another stab at getting it
enacted into law.

NESCA and ESSA have a long history of seeking
payment protection for contractors and subcontractors on hybrid
projects. Back in 2003, ESSA-drafted legislation amending
Section 5 of the Lien Law was introduced to provide payment
security to contractors and subcontractors on such hybrid
projects. That legislation required the private developer for
whom the improvement was being made to post a bond
guaranteeing prompt payment of funds due the contractor and
subcontractors. Governor Pataki vetoed that bill and stated in his
veto message that the legislation would not permit private
developers to post other forms of security, such as a letter of
credit. The legislation was subsequently amended in 2004 to
require a bond or “other form of undertaking” and the Governor
signed the amended bill into law.

Unfortunately, in 2018 the NYS Court of Appeals
affirmed an Appellate Division, First Department decision which
found that a “completion guarantee” provided by a developer to
Empire State Development fell within the definition of “other
form of undertaking”. That case, Skanska USA Building, Inc. v.
Atlantic Yards B2 Owner, LLC, effectively made the 2004
amendment to the Lien Law meaningless because a “completion
guarantee” provided by the developer to the public entity
provides no payment security whatsoever to the contractors and
subcontractors performing work on the project. It merely
provides a guarantee to the public entity that the project will be
completed.

It is NESCA’s position that the Legislature never
intended for contractors, subcontractors, suppliers and workers to
be left without payment protection simply because a private
developer enters into a ground lease agreement with a public
entity. To achieve the objective of the Lien Law, any alternative
undertaking must provide substantially equivalent protection to
that provided by a bond. The alternative undertaking should be a
financial arrangement that would afford an unpaid contractor,
subcontractor, laborer or provider of materials, a fund of money,
or an asset, available for predictable and prompt payment. A
completion guarantee is not the functional equivalent of a bond.
And that’s why NESCA and ESSA have come back to the well
one more time with the current legislation — to simply substitute
“irrevocable letter of credit” for “other form of undertaking”,
thereby providing true payment security for all parties engaged in
performing work or supplying materials on hybrid projects.

There are Still Tickets Available for the
NESCA Bus Trip to Yankee Stadium
$165 Per Person

NYS Yankees vs Toronto Blue Jays
August 3, 2024 — Game Time 1:05 pm

Please Call the NESCA Office for Your
Ticket(s) Today!




Although summer brings a pause to
our regular membership meetings, it does
not slow the vibrant pulse of our
activities. On July 25th, we will host our
annual Day at the Races in Saratoga, and
I am thrilled to announce that all 400 plus
tickets have been sold. Come August 3rd,
we’ll embark on a bus trip to Yankee
Stadium to cheer on the Yankees against
the Toronto Blue Jays. And let’s not
forget our annual golf outing on
September 9th, at Shaker Ridge Country
Club—a tradition that continues to grow.
With several months to go before the golf
outing, we have already sold-out both the

opportunities that lie ahead. I encourage
each of you who attend regular contractor
meetings to bring NESCA pamphlets
with you in an effort to increase our
membership.

I eagerly anticipate connecting with
you at our upcoming events and meetings
throughout the year.

Bryan Berry, President
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COUNSEL’S MESSAGE

Recently there has been a
flood of media reports regarding
different prime contractors who
allegedly have been paid contract funds
received from a construction loan, or
project owner, but failed to pay
subcontractors or suppliers providing
material or labor on a project funded by
those monies.

In New York State, as well as
many adjacent states, there have been
laws enacted to ensure subcontractors
and suppliers who have provided
material and labor for the improvement
of a public or private project at the
direction of an owner, general
contractor or subcontractor receive
payment for those services.

Those laws are located within
Article 3A of the New York Lien Law
and classify construction contract
funds received as part of a bank
construction loan by an owner, or
construction contract funds received by
a contractor or subcontractor to be
Trust Funds for which the owner,
contractor or subcontractor are
trustee’s (fiduciaries) corporately, and

individually, responsible for applying all trust funds toward satisfaction of trust claims.

The use of trust assets for any purpose other than the expenditures contained in
Lien Law §71 before all trust claims have been paid or discharged represents an improper
diversion of trust assets regardless of the trustee’s intentions.

Under Article 3A of the lien law, a trust fund beneficiary (ie; contractor,
subcontractor, materialmen) may commence a lawsuit to recover trust assets from anyone
to whom assets have been diverted with notice they constituted trust funds for which they
were not a beneficiary.

It is also important to emphasize that illegal diversion of trust funds is classified
as a felony under New York’s Penal Law. Over the years there have been several criminal
prosecutions for illegal diversion of trust funds for which individuals have been
incarcerated.

In addition to the trust fund enforcement tools, the Lien Law allows trust fund
beneficiaries to demand a verified itemized trust fund statement from the trust fund trustee
every 30 days.

Alternatively, a beneficiary can make a demand to examine the books and records
of the trustee every 30 days. The Lien Law identifies the financial information that must
be maintained and requires identification of trust funds received and identification of whom
are paid trust funds along with the date and amount paid.

It is important the membership becomes knowledgeable of these beneficial laws
to assist them in receiving payment for labor and materials furnished to private and public
construction projects.

Walter G. Breakell, NESCA Legal Counsel

Legislation to be Delivered to the Governor

Several bills of interest were passed during the final week of the Legislative
session and will be delivered to Governor Hochul for her consideration as follows:

Certified Payrolls — Will require contractors and subcontractors on public projects to
submit certified payroll records in an electronic format to the Department of Labor on a
monthly basis. This legislation will also require contractors and subcontractors to provide
documentation of each fund, plan or program where any supplement has been paid or
provided. Further, prime contractors will be required to provide a copy of the payment
bond required by Section 137 of the State Finance Law. Finally, the legislation will require
the Labor Department to establish an online database of electronic certified payroll records
open to public inspection. If signed by the Governor, these requirements will take effective
immediately, and the database of certified payroll records will be implemented by
December 31, 2024.

Worker’s Compensation Stress Claims — Will expand to all workers the ability to receive
PTSD coverage under the NYS Workers’ Compensation Law where a worker files a claim
for mental injury premised upon extraordinary work-related stress incurred on the job. If
signed by the Governor, this legislation will take effect on January 1, 2025.

Brownfield Remediation — Requires prevailing wage requirements to be applied to certain
brownfield remediation work performed under private contract. If signed by the Governor,
this legislation will take effect on January 1, 2025.
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focuses on developing surety,
insurance and risk management
programs for contractors and
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Welcome New Members

AFI Glass & Architectural

Metal, Inc
161 Smith Street
Poughkeepsie, NY 12601
845-485-1080
angelo@afiglass.com
Contact: Angelo Incorvaia

Brinkman Contracting Co.,

LLC
583 County Route 25
Stuyvesant, NY 12173
518-929-4271
brinkmanccorp@gmail.com
Contact: Adam Brinkman

Crum & Forster
305 Madison Ave
Morristown, NJ 07960
678-886-5469
joeseph.lolli@cfins.com
Contact: Joe Lolli

National Business Technologies
15 Corporate Circle
Albany, NY 12203
518-507-4661
ncampana@national1927.com
Contact: Nicolas Campana

Petcosky Companies
421 Commerce Street
Vestal, NY 13850
607-797-0160
mpetcosky@petcosky.com
Contact: Mike Petcosky

Triple E Power & Light
1500 Campus Drive
Vestal, NY 13850
607-725-1981
triplee(@stny.rr.com
Contact: Sue Brusso
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NYS Department of Labor Releases Proposed
Contractor Registry Regulations

As NESCA members may recall, about a year ago Governor Hochul signed
legislation requiring contractors and subcontractors performing public work (or work on
covered private projects) to register with the NYS Department of Labor. The registration
process will require contractors and subcontractors to provide information about their
companies such as principal place of business, form of business entity, ownership interest,
tax identification number, unemployment insurance number, and workers’ compensation
board employer number. Additional information to be submitted includes information
regarding past violations of various labor laws such as the prevailing wage law, whether the
contractor or subcontractor has any outstanding wage assessments, and whether the
contractor or subcontractor has been debarred within the last eight years. The Department
of Labor was also charged with establishing an online system to make available all
registrations and disclosures required by this law. The law will become effective on
December 30, 2024.

On May 29, 2024, the Labor Department released proposed regulations
implementing this new law. The proposed regulations are not extensive and set registration
fees at $200 for non-MWBEs and $100 for MWBEs. The proposed regulations also identify
when a contractor or subcontractor is “unfit” to register under the following circumstances:
(a) If a contractor or subcontractor is currently debarred or ineligible pursuant to Section
220-b(3) of Article 8 of the Labor Law.

(b) If a contractor or subcontractor is currently debarred or ineligible pursuant to Section
141-b of the Workers” Compensation Law.

(c) If a contractor or subcontractor is currently subject to a final administrative or court
order for violation of State or federal prevailing wage law which has not been fully satisfied.
(d) The commissioner may revoke or suspend a registration if a contractor or subcontractor
becomes unfit pursuant to the provisions of the law.

The full text of the proposed regulations can be found on the NYS Department of
Labor Website at https://dol.ny.gov/public-work-and-prevailing-wage. Public comment on
the proposed regulations will be accepted for a 60-day period until July 29, 2024.

Milestone Member Anniversaries

Reo Welding Co., Inc. — 35 Years
Mechanical Testing, Inc. — 45 Years
Northern Stud Welding, LLC — 45 Years

Payment problem? Take full advantage of your membership in NESCA
by utilizing our free lien filing service. All members are eligible to file

up to three liens each fiscal year absolutely free of charge!
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L&W Supply - Cohoes

36A Green Mountain Drive
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